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IN THE COURT OF THE SPECIAL JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Special Judge, 

Tinsukia

POCSO Case No. 29 (M) of 2016

U/s 4 OF THE POCSO Act

The State of Assam .......................... Complainant.

-Versus -

 Sri  Lehem Chetry

S/o-  Sri Bipul Chetry

R/o- No.4 Line, Jagun

P.S-  Lekhapani

District- Tinsukia, Assam      .......................... Accused.

 Appearance: 

Sri B.L Agarwal

Spl. Public Prosecutor ..........For the Complainant

Sreeram Prasad

Advocate               ..................... For the accused.
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Date of Argument:   05/04/2018

Date of Judgment:    05/04/2018

 J   U   D   G   M   E   N   T

 PROSECUTION CASE

1.  The prosecution case against the accused is that on

the day of occurrence, when the victim, a student in class VIII

of Srimanta Sankardev High School, Kajupathar was going to

her school  at  about 8.30 am, the accused met her on the

road and after gagging her mouth, she was taken to a nearby

grazing field. It is further alleged that thereafter the accused

had  removed  the  pants  of  the  victim  girl  and  thereafter

committed penetrative sexual intercourse with her. 

2.  On the next day Smti Pori Sonowal, the mother of the

victim girl had lodged an ejahar alleging the aforesaid facts.

Police registered the case and immediately the victim was

sent to doctor for medical examination. The doctor gave the

following findings:-

General  configuration  and  development  -  Average.

Mental state- depressed. Weight - 33.8 kg, Height- 4 ft., 10

inches,  Teeth-  23,  permanent-  19  and  temporary  -  4.

Abdomen -  No abnormality detected.  Breasts  -  developing.

Areola - not developed. Nipples - not developed. Scalp hair-

Normal.  Pubic  hair  and  axillary  hair-  absent.  menstrual

history-  menstruation  not  started.  Genitals-  healthy.  Vulva

injury-  absent.  Labia  majora-  healthy.  Labia  minora-  not
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developed. Hymen- intact.  Vagina- appears normal.  Uterus-

not  palpable.  Vaginal  discharge-  whitish  discharge present.

Fourchette- normal.  Fossa navicularis-  present.  Examinatino

was  painful.  Injuries  on  the  body  other  than  on  genitals-

absent. 

3. The doctor did not find any spermatozoa in the private

parts of the victim girl. The doctor further opined that there

was not evidence of penetration into vagina.

POINT FOR DETERMINATION

  4.   The only point for determination in this trial, is as to

whether  on  the  day  of  occurrence,  the  accused  had

committed penetrative sexual  assault  upon the victim girl,

who was aged about 12 years of age?

DECISION AND REASONS THEREOF

5.    In order to prove the case against the accused person,

the prosecution side has examined as many as six witnesses,

including the doctor, who examined the victim girl at the time

of  investigation  and  the  police  investigating  officer.  The

defence  plea  is  total  denial  and  no  evidence  has  been

adduced by the accused. I have carefully gone through the

prosecution evidences. 

6.   Considering the nature of the case, I shall first take up

the evidence of the victim girl.  She has stated that at  the

relevant  time  of  occurrence,  while  she  was  going  to  the

school,  the accused suddenly  came from behind and after

gagging her mouth with his hands, he took her to the nearby

grazing  field.  The  victim has  stated  that  the  accused  had

removed her pants and thereafter inserted his penis into her
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vagina. She has stated that she could not cry, as because her

mouth  was  gagged.  The  victim  has  further  stated  that

because  of  the  act  of  the  accused,  she  had  lost  her

consciousness and when she regained conscious, she found

that the accused had already left the place of occurrence. 

7. The  victim  girl  has  stated  that  at  the  time  of

occurrence, she did not know the accused by his name. At

that time she identified the accused as the one, whom she

had seen earlier in the shop of Mukut Saikia. She has stated

that  on  the  basis  of  her  identification,  the  accused  was

apprehended by the public and then only she came to know

that the name of the accused was Lehem Chetry. 

8. During her cross examination, the victim girl has stated

that at the time of occurrence, she had resisted the accused

and in that process she sustained injury on her hands and

mouth. She has stated that she even showed those injuries to

the  doctor,  who  examined  her  on  police  requisition.  The

remaining parts of the cross examination of the victim girl

contains of suggestions only. 

9. Now, I shall take up the evidence of the informant Pori

Sonowal. Her evidence is based on whatever she had heard

from her daughter. She has stated that her daughter gave the

description  of  the  assailant  and  on  the  basis  of  the  said

description,  the  present  accused  was  detained  by  some

people and after that the victim girl identified the accused to

be the actual culprit. 

10.  The cross examination portion of the evidence of Pori

Sonowal contains some suggestions only. 
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11. The  witnesses  Dibakor  Saikia  and  Jibon  Sonowal  are

hearsay witnesses. Dibakar Saikia came to know about the

occurrence  from  the  informant  Pori  Sonowal.  The  witness

Jibon Sonowal has stated that the people apprehended the

accused and when the victim girl  identified him to be the

actual culprit, he was present there. He has stated the facts,

which he had heard from the victim girl.

12.  The  police  investigating  officer  spoke  about  the

investigation of the case. 

13.  On scrupulous perusal of the prosecution evidences, I

have  found that  in  the  instant  case  the  medical  evidence

completely  nullifies  the  ocular  evidence.  The  victim  was

examined by the doctor on the next day of the occurrence.

The doctor did not find any injury upon the private parts of

the victim girl. The victim girl had not started menstruating.

So, if there was insertion of male penis into her vagina, there

must have been some injuries. 

14.  In  Abdul Sayeed vs State Of M.P, (2010) 10 SCC

259, it has been held by the Hon,ble Supreme Court ----

 the position of law in cases where there is a contradiction

between  medical  evidence  and  ocular  evidence  can  be

crystallised to the effect that though the ocular testimony of

a  witness  has  greater  evidentiary  value  vis-`-vis  medical

evidence,  when  medical  evidence  makes  the  ocular

testimony improbable, that becomes a relevant factor in the

process of the evaluation of evidence. However, where the

medical evidence goes so far that it completely rules out all

possibility  of  the  ocular  evidence  being  true,  the  ocular

evidence may be disbelieved.
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15. Subsequently in Bhajan  Singh @ Harbhajansingh 

and ors  v State of Haryana reported in   (2011) 7 SCC 

421. the Hon,ble Supreme Court has held –

“ the position of law in such a case of contradiction between

medical and ocular evidence can be crystallised to the effect

that though the ocular  testimony of  a witness has greater

evidentiary value vis-`-vis  medical  evidence,  when medical

evidence  makes  the  ocular  testimony   improbable,  that

becomes a relevant factor in the process of the evaluation of

evidence. However, where the medical evidence goes so far

that  it  completely  rules  out  all  possibility  of  the  ocular

evidence being true, the ocular evidence may be disbelieved.

[Vide: Abdul Sayeed (Supra)].

16.  On  the  issue  of  medical  evidence  vis--vis  ocular

evidence,  theHon,ble  Supreme  Court  in   Sunil  Kundu  V

State  of  Jharkhand reported  in  2013  (4)  SCC 422,   has

held----

Medical  evidence  vis--vis  ocular  evidence  -  when  there  is

cogent  and  reliable  ocular  evidence,  it  has  primacy  over

medical  evidence  -  However,  when  eyewitness  account  is

totally inconsistent with medical evidence and there is reason

to believe that improvements were made in court  to bring

prosecution case in conformity with post-mortem notes, the

contradictions between oral and medical evidence cannot be

ignored - In instant case, major lacuna in prosecution case

was  that  alleged use  of  firearms  by  the  accused was  not

proved  since  no  firearm  injuries  were  found  on  deceased

-Hence, accused were entitled to benefit of doubt. 

17.  The law on the point is very clear. Here in this case the

medical  evidence  has  not  supported  the  ocular  evidence,
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rather  the  medical  evidence  has  completely  nullified  the

ocular  evidence.  At  this stage the accused deserves to be

given  benefit  of  doubt.  Thus,  I  hereby  hold  that  the

prosecution  has  failed  to  prove  the  offence  against  the

accused beyond all reasonable doubts.        

ORDER

18.  That being the position, the accused Lehem Chetry is

found  not  guilty  and  accordingly  the  accused  is  acquitted

from this case on benefit of doubt. Presently, the accused is

in judicial custody, so he be set at liberty forthwith. 

    Given under my hand and seal of this Court on this

5th day of April, 2018.

Dictated & corrected by me.  

                Special Judge     

        Tinsukia

  (P.J. Saikia)

 Special Judge

                        Tinsukia 

  A   P   P   E   N   D   I   X

PROSECUTION WITNESSES

1. PW1 - Dr. Bornali Borah
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2. PW2  -  Smti Pari Sonowa

3. PW3 -  Smti Alija Sonowal

4. PW4 -  Sri Dibakar Saikia

5. PW5 -  Sri Jibon Sonowal

6. PW6 - Sri Anupam Gowala, S.I 

PROSECUTION EXHIBITS

1.      Ext.1- Medical report

2.      Ext. 2-  Laboratory report

3.      Ext. 3-  Radiological report

4.      Ext. 4.-  Seizure list

5.      Ext. 5- Ejahar

6.      Ext.6- Seizure list

7.      Ext. 7- Statement u/s 164 Cr.PC

8.      Ext. 8- Sketch map

9.      Ext. 9- Seizure list

10. Ext. 10- Charge sheet

DEFENCE WITNESS

None. 

Special Judge

             Tinsukia


